
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

890432.01/SD  
 

LAW OFFICES 

Allen Matkins Leck Gamble 
Mallory & Natsis LLP 

DAVID R. ZARO (BAR NO. 124334) 
NORMAN M. ASPIS (BAR NO. 313466) 
ALLEN MATKINS LECK GAMBLE 
   MALLORY & NATSIS LLP 
865 South Figueroa Street, Suite 2800 
Los Angeles, California 90017-2543 
Phone:  (213) 622-5555 
Fax:  (213) 620-8816 
E-Mail:  dzaro@allenmatkins.com 

  naspis@allenmatkins.com 
 
EDWARD G. FATES (BAR NO. 227809) 
ALLEN MATKINS LECK GAMBLE 
   MALLORY & NATSIS LLP 
One America Plaza 
600 West Broadway, 27th Floor 
San Diego, California 92101-0903 
Phone:  (619) 233-1155 
Fax:  (619) 233-1158 
E-Mail:  tfates@allenmatkins.com 
 
Attorneys for Receiver 
KRISTA FREITAG 
 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

 

SECURITIES AND EXCHANGE 
COMMISSION, 
 

Plaintiff, 
 

v. 
 
GINA CHAMPION-CAIN and ANI 
DEVELOPMENT, LLC, 
 

Defendants, 
 
AMERICAN NATIONAL 
INVESTMENTS, INC., 
 

Relief Defendant. 
 
 
 
 

 

Case No. 3:19-cv-01628-LAB-AHG 
 
Ctrm: 14A 
Judge Hon. Larry Alan Burns 
 
DECLARATION OF KRISTA L. 
FREITAG IN SUPPORT OF 
RECEIVER'S MOTION FOR 
(A) APPROVAL OF SALE OF REAL 
PROPERTY LOCATED AT 4205 
LAMONT STREET, #12; AND 
(B) AUTHORITY TO PAY 
BROKER'S COMMISSION 
 
Date:  December 5, 2019 
Time:  1:30 p.m. 
Chambers: 3B 
Mag. Judge: Hon. Allison H. Goddard 

 
 

Case 3:19-cv-01628-LAB-AHG   Document 84-2   Filed 10/11/19   PageID.1132   Page 1 of 4



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

890432.01/SD 
 -2- 
 

LAW OFFICES 

Allen Matkins Leck Gamble 
Mallory & Natsis LLP 

I, Krista L. Freitag, declare: 

1. I am the Court-appointed permanent receiver for Defendant ANI 

Development, LLC, Relief Defendant American National Investments, Inc., and their 

subsidiaries and affiliates ("Receivership Entities").  I make this declaration in 

support of my Motion for (A) Approval of Sale of Real Property Located at 4205 

Lamont Street, #12; and (B) Authority To Pay Broker's Commission ("Motion").  I 

have personal knowledge of the facts stated herein, and if called upon to do so, I 

could and would personally and competently testify to them. 

2. The receivership estate includes numerous residential and commercial 

real properties.  The residential properties include a condominium located at 

4205 Lamont Street, #12, San Diego, California ("Lamont Street Property").  The 

Lamont Street Property is 553 square feet with one bedroom and one bathroom.  The 

Lamont Street Property was purchased by one of the Receivership Entities, 2466 1st 

Avenue, LLC, for $350,000 on September 23, 2016. 

3. Prior to my appointment, on May 14, 2019, the Lamont Street Property 

was listed for sale on the Multiple Listing Service (MLS) with a licensed broker, 

Pacific Sotheby's International Realty ("Broker").  The list price was $399,000.  The 

property was on the market for 89 days before it went into escrow on August 10, 

2019 with a purchase price of $409,000.  The buyer is Misty Swetland ("Buyer"). 

4. Upon my appointment and after learning of the pending sale, I 

performed my own analysis of the value of the Lamont Street Property, including a 

review of automated valuation scores for the property and a review of the appraisal 

procured by Buyer (with an appraised value of $410,000) and determined that the 

proposed purchase price is fair and reasonable.  The Buyer and I then executed a 

First Amendment to Residential Purchase Agreement and Escrow Instructions ("First 

Amendment")1 which makes Court approval of the sale a condition to closing 

                                           
1 A true and correct copy of the Residential Purchase Agreement and Escrow 

Instructions, as well as, the First Amendment is attached hereto as Exhibit A. 
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1 and provides for the overbid and auction process described below. The First 

2 Amendment was signed on September 26, 2019. 

3 5. The Lamont Street Property is encumbered by a Small Business 

4 Administration loan and deed of trust in favor of First Choice Bank. The SBA loan 

5 is associated with Receivership Entity 2163 Abbott Street, LP, which owns Surf 

6 Rider Pizza Co. The balance due on the loan is approximately $800,000. The 

7 collateral for the SBA loan includes the personal property located at Surf Rider 

8 Pizza Co. in Mission Beach, the Lamont Street Property, and two other residential 

9 properties - 4364 Valle Vista, San Diego, California as well as Defendant 

10 Champion-Cain's residence located in the Mission Hills area of San Diego.1 

11 6. The Valle Vista property is effectively controlled by the Receivership 

12 Entities as landlord and is held in a trust for which Champion-Cain is the sole 

13 remaining Grantor and Trustee. Although the Valle Vista property is encumbered 

14 by two loans - a first position mortgage ( debt service payments for which have 

15 been made by the Receivership Entities) and the SBA loan discussed above in 

16 second position - with the reduction of the balance due on the SBA loan from the 

1 7 proceeds from the proposed sale of the Lamont Street Property, I anticipate the 

18 receivership estate will recover approximately $100,000 from the sale of the Valle 

19 Vista property. These sales and the resulting payoff of the SBA loan will allow me 

20 to sell the personal property located at the Surf Rider Pizza Co. in Mission Beach, 

21 the expenditures for which were substantial and recovery from which is also 

22 expected to be material. 

23 7. I believe the proposed sale to Buyer pursuant to the Agreement is in 

24 the best interests of the estate. The Lamont Street Property was listed on the MLS 

25 with a licensed broker and shown to all interested parties. The property was on the 

26 market for 89 days, offers were received, terms negotiated, and the Agreement 

27 

28 1 It is unclear at this point whether the receivership estate has claims to or will be 
able to recover any value from Champion-Cain's residence. 

Allen Matkins Leck Gamble 
Mallory & Natsis LLP 

890432.01/SD 
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1 signed. I have found no evidence that the proposed sale is anything other than an 

2 ordinary arm's length transaction. The purchase price is fair and reasonable and 

3 exceeds what the property was purchased for in 2016 by $59,000. 

4 8. With respect to Broker's commission, Broker appears to have broadly 

5 marketed the Lamont Street Property for sale, to include its posting on the MLS 

6 and its own website. The listing agreement is consistent with industry standards for 

7 commissions paid to brokers for sales of residential properties. Accordingly, I 

8 request authorization to pay Broker the commission amount in accordance with the 

9 listing agreement. 

10 I declare under penalty of perjury under the laws of the United States of 

11 America that the foregoing is true and correct. 

12 Executed this \ \~ ay of October 2019, at~H--bf..is;;i 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Allen Matkins Leck Gamble 
Mallory & Natsis LLP 

890432.0 I/SD 
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FIRST AMENDMENT TO RESIDENTIAL PURCHASE AGREEMENT 
AND JOINT ESCROW INSTRUCTIONS 

This FIRST AMENDMENT TO RESIDENTlAL PURCHASE AGREEMENT AND 
JOINT ESCROW INSTRUCTIONS ("First Amen dment") is made as of September 26, 2019, by 
and between MISTY SWETLAND, an individual ("Buyer") and 2466 1ST AVENUE LLC, a 
California limited liability company ("Seller"), by and through Krista L. Freitag, solely in her 
capacity as ''Receiver" in the case entitled Securilies and lfxchange Commission v. Gina 
Champion-Cain, ANI Development, LLC. and American National Jm;estments, Inc., United States 
District Court for the Southern District of California (the "Court"), Case No. 3: 19-CV -0 1628-H­
BLM (the "Action"). 

RECITALS 

A. Buyer and Seller entered into that certain Residential Purchase Agreement and Joint 
Escrow Instructions dated August 8, 2019 {the "Original Agreement"), as modified by that certain 
Seller Counter Offer No. 1 accepted by Buyer on August I 0, 2019 (the "Counter Offer") 
(collectively, the "Agreement") for the sale of certain property located at 4205 Lamont Street, 
#12, San Diego, California 92109 (the "Property"), as more particularly described in the 
Agreement. 

B. Seller is included as one of the entities in the receivership as ordered by the Court 
in the Action, and is therefore under the Receiver's exclusive management and controL 

C. Seller pre"iously elected to utilize Chicago Title Company to obtain the owner's 
title insurance policy for the Property {the "Owner's Title Policy"), as provided in Sections 7.C 
and 13 of the Original Agreement and Section LC of the Counter Offer. However, in connection 
with the Action, Receiver requires that the parties instead use Lawyer's Title to obtain such title 
insurance policy. 

D. Seller and Buyer desire to amend the Agreement to (i) agree upon Lawyers Title as 
the title insurance company for issuing the Owner's Title Policy required by the Agreement, 
(ii) provide for certain terms and conditions related to the receivership, and (iii) otherwise modify 
the Agreement as provided herein. 

E. All capitalized terms not otherwise defmed in this First Amendment shall have the 
same meanings as set forth in the Agreement. 

AGREEMENT 

For good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged. Seller and Buyer hereby amend the Agreement in the following respects: 

1. Title Company. Not\v-ithstanding anything to the contrary contained in the 
Agreement, Buyer and Seller hereby agree that Lawyer's Title shall be the title company utilized 
by the parties to provide the Preliminary Report and the Owner's Title Policy required by the 
Agreement. and to otherwise provide title services under the Agreement. Notwithstanding the 

H�979l0l SO 
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foregoing, Ehte Escrow Services of San Diego shall remain the Escrow Holder under the 
Agreement. 

1. Court Aggroval: Close of Escrow. Notwithstanding anything to the contrary 
contained in the Agreement, the Court's approval of the terms and conditions of the Agreement 
and the sale ("Court Approval'1 shall be a condition precedent to the closing of the Agreement. 
Pursuant to the foregoing. the Close of Escrow is hereby amended to occur on or before seven (7) 
days after the date upon which Receiver obtains the Court Approval. Receiver shall take 
appropriate steps to seck such Court ApprovaL 

3. Auction. In connection with the receivership process, Receiver may be required to 
sell the Property pursuant to an overbid and auction process ("Auction"). Any such Auction shall 
be conducted by Receiver in accordance wilh the followmg sale procedures: 

3.1 Overbids and Bid Increments. The minimum overbid shall be no less than 
Ten Thousand Dollars($ I 0,000.00) in excess of Buyer's current Purchase Price for the Property. 
as set forth in Section I .C of Original Agreement Only Qualified Bidders (as defined below) may 
make bids at the Auction. All bids are subject to overbids 111 increments of Five Thousand Dollars 

(S5,000.00). The Court may re_ject any and all bids following conclusiOn of the Auction. 

3.2 Due Diligence Information. AU prospective b1dders ("Prospectin 
Bidders") shall have had the opportunity to inspect the Property and any documentation relating 
thereto prior to the Auction. Prospective Bidders may also request access to information about the 
Property ("Due Diligence Information") and obtain a form purchase and sale agreement. 

3.3 No Representations and Warranties for Due Diligence Information. Any 
Due Diligence Information provided to Prospective Bidders is for mformational purposes only and 
pro\ ided without any warranty, guaranty or representation by Receiver. All Prospective Bidders 
shall conduct their own independent investiganon and analysis regardmg the condition of the 
Property and 1ts swtab11ity for Prospective Bidders' intended use. Neither the Reeei\er, nor the 
Receiver's Broker has made any representations, express or implied. regarding the completeness 
or accuracy of the Due Diligence Information. 

3.4 Qualified Bidders. To be determined a qualified bidder (the "Qualified 
Bidder"). one must: (i) provide a n•lly executed purchase and sale agreement for the Property in 
form substanually similar to this Agreement ("Qualified Bid PSA"), acceptable to the Receiver: 

(ii) provide an earnest money deposit (the "Bid Deposit") by wire transfer or cashier's check in the 
amount of Twenty-Nine Thousand Five Hundred Fifty Dollars ($29,550.00) payable to the 
Receiver. which amount shall be non-refundable to the Qualified Bidder with the highest bid at 
the Auction (the "High Bidder") if for any reason (a) the High Bidder fails to finally close the 
purchase and sale such that title transfers by no later than the Close of Escrow or (b) the High 
Bidder fails to provide the balance of the purchase price to the Recei\ er one day prior to me 
Closing Date; and (iii) provide proof of funds iu such form as shall be requ1red b)' Receiver. Each 
Qualified B1dder must provide the Qualified Bid PSA and Bid Deposit to the Receh·er no later 
than five (5) busmess days prior to the Auction. The Qualified Btddcrs shall appear at the Auction 
in person, or through a duly authorized representative. If there arc multiple Qualified B1dders at 
the Auction. the Receiver shall obtain the Court's approval of the High B1dder and also the 

&S'l192 0 I SO 
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Qualified Bidder with the next highest bid at the Auction (the "Backup Bidder"). The Receiver 
shall retain the Backup Bidder's Bid Deposit until (x) the closing for the High Bidder occurs, i11 
which event the Backup Bidder's Bid Deposit shall immediately be returned to the Backup Bidder. 
or (y) che closing for the High Bidder fails to occur, in which event the Backup Bidder's Bid 
Deposit shall be applied co the purchase price for the Backup Bidder1s closing as set forth 
hereinbelow. If the High Bidder fails to close the purchase and sale of the Property, the Backup 
Bidder shall be deemed to be the High Bidder and the Receiver shall provide written notice thereof 
to the Backup Bidder. Within ten (I 0) days after the Backup Bidder's receipt of such notice from 
the Receiver, the closing for the Backup Bidder's purchase of the Property shall occur. Pursuant 
to the foregoing, if the initial High Bidder fails to close the purchase and sale of the Property and 
the Court has approved a Backup Bidder, the Receiver shall proceed to close with the Backup 
Bidder without any obligation to conduct another auction as a condition precedent to such closing. 
The High Bidder's Bid Deposit shall be applied to the purchase price at closing, if the sale is 
approved by the Court and the High Bidder closes the purchase and sale of the Property_ 

3.5 Consent ro Court Jurisdiction and Waiver of Jury TriaL All Qualified 
Bidders appearing at the Auction shall have deemed to have consented to the Court's jurisdiction 
and waived any right to jury trial in connection with any disputes related to the Auction, or the 
closing of the sale. The Court shall be the exclusive forum for any such disputes. 

3.6 Receiver's Right to Determine Conduct of Auction. The Receiver reserves 
the right to deny any person admittance to the Auction, to postpone or cancel the Auction, to 
withdraw the Property from the Auction, and to change any terms or procedures of the Auction or 
the particular conditions of sale, as necessary, upon notice to Buyer, and any Qualified Bidders, 
prior to or at the Auction, without further Court order. 

3.7 No Contingencies for Qualified Bidder. The sale to any Qualified Bidder 
of the Property shall not be contingent upon the validity, effectiveness, and or binding nature of 
the Qualified Bidder's offer, including without limitation, contingencies for financing, due 
diligence or inspection. 

3.8 No Conditions Precedent for Qualified Bidder. The sale to any Qualified 
Bidder of the Property shall not be subject to any conditions precedent to the Qualified Bidder's 
obligation to timely consummate the sale transaction. and to pay the remainder of the purchase 
price. 

3.9 Auction Confirmation Order. The only authorized condition subsequent to 
the Auction for the Qualified Bidder is entry of a Court order continuing the sale to the Qualified 
Bidder (the "Auction Confirmation Order"). 

3.10 Conditions to Consummation of Sale Transaction Prior to and Following 
Auction. Tbe closing of any sale to a Qualified Bidder shall be subject to the following conditions: 
(i) Receiver's review and acceptance of the highest bid received from a Qualified Bidder, (ii) entry 
of the Auction Confirmation Order. (iii) receipt of full payment on or before the date which is three 
(3) business days after the date upon which the Court enrers the Auction Confirmation Order such 
that the Property transfer can occur promptly thereafter, and (iv) prior to Auction. waiver and 
release of aU claims against the Receiver. If any of these foregoing conditions are not satisfied. 

389792JWSD 
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(a) the sale to the Qualified Bidder shall not be consummated, and (b) any obligations of the 
Receiver shall also be terminated, iucluiling aoy obligations under the Qualified Bid PSA. 

3.11 Transfer of Title to Property Following Auction . Following the Auction, 
title to the Property shall be transferred by grant deed, "AS-IS", WITHOUT 
REPRESENTATIONS AND WARRANTIES, to the High Bidder. 

3.12 Court Approval if No Qualified B1ds are Recc1ved. In the event no 
Qualified Bids arc provided to the Receiver, the Receiver will notify the Court that no Auction 
will take place and ask the Court to approve the sale to Buyer pursuant to this Agreement 

4. Dispute Resolution. Section 22 of the Original Agreement is hereby deleted in its 
entirety and replaced with the following: 

"22. DISPUTE RESOLUTION: 

A. Each party to this Agreement hereby expressly waives any right to 
trial by jury with respect to any claim, demand, action or cause of 
action (a) arising under this Agreement, including, without 
JiJmration. any present or future modification thereof, or {b) in any 
way connected with or related or incidental to the dealings of the 
parties hereto or any of them with respect to tlus Agreement (as now 
or hereafter modified) or any other instrument, document or 
agreement executed or delivered in cormection herewith, or the 
transactions related hereto or thereto. in each case whether such 
claim. demand, action or cause of act1on IS now elostmg or hereafter 
arising, and whether sounding in contract or tort or otherwise; and 
eacb party hereby agrees and consents that any such claim. demand 
or cause of action shall be dec1ded by court trial without a jury, and 
that any party to this Agreement may file an anginal counterpart or 
a copy of this section with any court as wrincn evidence of the 
consent of the parties hereto to the waiver of any right they might 
otbcr.vise have to trial by jury. The parties shall be entitled to 
recover only their actual damages, and no party shall be entitled to 
recover any consequential damages. punitive damages, or any other 
damages that are not actual damages. 

B. Any action shall be commenced and maintained in the Court. The 
parties irrevocably consent to jurisdiction and venue in such Court 
and agree not to seek transfer or removal of any action commenced 
in accordance with the temls of this Section 22." 

5. NO LIABILITY TO RECEIVER. BUYER HEREBY ACKNOWLEDGES. 
UNDERSTANDS AND AGREES AS FOLLOWS: 

5.1 BUYER ACKNOWLEDGES AND AGREES THAT RECEIVER IS 
ENTERING INTO THIS AGREEMENT SOLELY IN CONNECTION WITH HER DUTIES AS 
RECEIVER. TN NO EVENT SHALL RECEIVER BE LIABLE FOR ANY ERROR OF 

859792 01 SD 
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JUDGJ\ffiNT OR ACT DONE BY RECEIVER, OR BE OTHER WISE RESPONSIBLE OR 
ACCOUNT ABLE UNDER ANY CfRCUMST ANCE WHATSOEVER, EXCEPT IF THE 
RESULT OF RECEIVER'S GROSS NEGLIGENCE OR INTENTIONAL MISCONDUCT. 
RECEIVER SHALL NOT BE PERSONALLY LIABLE IN CONNECTION WITH ANY 
DUTIES PERFORMED BY RECEfVER IN CONNECTION WITH THE MATTERS SET 
FORTH IN THE AGREEMENT. 

5.2 NO PROVISION OF THE AGREEMENT SHALL OPERATE TO PLACE 
ANY OBLIGATION OR LIABILITY FOR THE CONTROL, CARE, MANAGEMENT OR 
REPAfR OF THE PROPERTY UPON RECEIVER NOR SHALL IT OPERATE TO MAKE 
RECEIVER RESPONSIBLE OR LIABLE FOR ANY WASTE COMMITTED ON THE 
PROPERTY BY ANY PERSON OR FOR ANY DANGEROUS OR DEFECTIVE CONDITION 
OF THE PROPERTY OR FOR ANY NEGLIGENCE IN MANAGEMENT, UPKEEP, REPAIR 
OR CONTROL OF THE PROPERTY RESULTING IN LOSS OR INJURY OR DEATH TO 
ANY PERSON. 

6. Conflict. In the event of a conflict between the terms and conditions of this First 
Amendment and the tenns and conditions of the Agreement, the terms and conditions of this First 
Amendment shall control. 

7. No Further Modifications. Except as set forth in this First Amendment, all other 
terms and provisions of the Agreement shall be and remain unmodified and in full force and effect. 
Effective as of the date hereof, all references in the Agreement to the "Agreement" will refer to 
the Agreement as amended by this First Amendment. 

8. Counterparts and Fax/Email SiQJlatures. This First Amendment may be executed 
in counterparts, each of which shall be deemed an original, but such counterparts, when taken 
together, shall constitute one agreement. This First Amendment may be executed by a party's 
signature transmitted by facsimile ("fax") or email and copies of rhis First Amendment executed 
and delivered by means of faxed or emailed signatures shall have the same force and effect as 

copies hereof executed and delivered with original signatures. All parties hereto may rely upon 
faxed or emailed signatures as if such signatures were originals. Any party executing and 
delivering this First Amendment by fax or email shall promptly thereafter deliver a counterpart 
signature page of this First Amendment containing said party's original signature. All parties 
hereto agree that a faxed or emailed signature page may be introduced into evidence in any 
proceeding arising out of or related to this First Amendment as if it were an original signature 
page. 

9. Severability. If any term, provision, covenant or condition of this First Amendment 
is found by a court of competent jurisdiction to be invalid, void, or unenforceable, the remainder 
of the First Amendment shall continue in full force and effect and shall in no way be affected, 
impaired, or invalidated. 

g39191.0 I1SD 
118827 .OOOOSI9-28·19'tll'IU -5-
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IN WITNESS WHEREOF, Buyer and Seller have executed this First Amendment as of the 
date set forth above. 

BUYER: 

SELLER: 

889792.011SD 
J78lll7oOOM 9-li!-19'Jil·jll 

Ati $w� �-� 1f��fl[ nd, an individual 

2466 I ST A VENUE LLC, 
a California limited lia · · company 

Krista L. Freitag, 
Court-Appointed Receiver 

-6-
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ESCROW HOLDER SIGNATURE PAGE 

The undersigned Escrow Holder hereby agrees to the terms and conditions of the foregoing 
First Amendment, and to be bound by said First Amendment in the performance of its duties as 
Escrow Holder. 

Dated: 

�89792.01/SO 
1788!7..0000);9. 2S.t9rjlltjll 

ELITE ESCROW SERVICES OF SAN DIEGO 

By: ____________ _ 

Authorized Representative 

-7- 4205 lAmont Stt<el. * 12 
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